CITY OF YUBA CITY
STAFF REPORT

Date: January 19, 2010

To: Honorable Mayor & Members of the City Council

From: Utilities Department

Presentation by: lan Pietz, Senior Engineer

Summary

Subject: Sanborn Storage & Pumping Plant Project (Award of Contract)

Recommendation: a. Award Contract No. 09-24, Sanborn Storage & Pumping Plant Project, to
ProVen Management Inc, of San Francisco, in the amount of their bid of

$4,419,964.

b. Authorize the City Manager to execute the contract on behalf of the City,
following approval by the City Attorney.

c. Authorize the Finance Director to make necessary supplemental
appropriations in the amount of $6,259,890 for work performed under the
Sanborn Storage & Pumping Plant Project from the State of California to
Account No. 951057 and 971057 (Water Storage Tanks and Pumping
Stations) as outlined in the fiscal impact.

Fiscal Impact: $6,259,890 — Account No. 951057 and 971057 (Water Storage Tanks and
Pumping Stations) broken down as follows:

$4,369,964 — Account No. 951057-65501 (Construction)

$ 50,000 — Account No. 971057-65501 (Construction)

$ 851,700 — Account No. 951057-65502 (Design/Engineering)
$ 2,000 — Account No. 971057-65502 (Design/Engineering)
$ 481,530 — Account No. 951057-65503 (Const/Admin Cost)
$ 504,696 — Account No. 951057-85504 (Contingency)

Background:

The Sanborn Storage and Pumping Plant project consists of the constructing of a 3.6 million
gallon water storage reservoir, 10.5 million gallons per day water pump station and other
associated improvements. The tank and pump station will be [ocated southwest of the
intersection of Lincoln and Sanborn Roads. Refer to Exhibit A. This new water storage fank
and pump station will help facilitate the conversion of the Yuba City Hillcrest Water System from
groundwater to surface water supply and also provide service to future customers in the Lincoln
East Specific Plan area. Bids were originally received on September 24, 2009. November 17,
2009 the City Council rejected all bids and directed staff to re-adveriise the project.

The City has received a commitment from the California Department of Public Health to provide
approximately $26 million through the State Revolving Fund loan program for costs associated
with the groundwater conversion project, including all costs associated with the construction of
the Sanborn Storage and Pumping Plant Project with the exception of landscaping ($50,000).
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The City has been able to lower the loan amount needed for the project through the receipt of
American Recovery and Reinvestment Act (ARRA) grants and construction bids coming in lower
than the engineers’ estimates.

Analysis:

The project was advertised for bid during November and December 2009. Plans and
specifications were provided to local builder/contractor exchanges, advertised in the local
newspaper and made available to contractors through Signature Reprographics. December 29,
2009, 5 bids were received and opened in the City Clerk’s office. A sixth bid was received late
and returned unopened 1o the contractor. A list of the timely bids received and the engineer’s
estimate are shown below.

Company Bid Amount
ProVen Management Inc, San Francisco $4,419,964
Mountain Cascade, Livermore $4,547,500
Conco West, Manteca $4,735,000
Spiess Construction, Santa Maria $4,750,300
Teichert Construction, Roseville $5,266,000
Engineer’s Estimate $5,800,000

There has been a bid protest submitted by the second bidder Mountain Cascade. At the time of
preparation of this report the protest issues had not yet been resolved. Staff may present a
different recommendation at the Council meeting, including award to Mountain Cascade,
continuing the decision process to a future meeting or rejection of all bids.

The bid submitted by ProVen Management is approximately $137,000 lower than any of the bids
received in September, 2009.

Loan requirements for this project require that the contractor put forth a good faith effort to utilize
Disadvantaged Business Enterprise subcontractors. The State is reviewing the good faith effort
of ProVen Management, so the award of the project is contingent upon the State determining
that the good faith effort meets the intent of the funding requirements.

Contract administration and inspection of the project will be performed by Public Works
Department staff, with assistance from Utilities Department staff and Carollo Engineers. Project
construction is expected to begin in February and continue through March 2011, weather
permitting.

Fiscal Impact:

The Sanborn Storage and Pumping Plant Project will receive funding from the State Revolving
Fund loan program. The funding commitment breakdown for this project is as follows:



Cost Classification Total

A. Construction Costs $4,419,964.00
B. Engineering Costs $ 853,700.00
C. Construction Management & Inspection $§ 481,530.00
D. Contingencies $ 504,696.00
Total Cost: $6,259,890.00

The Funding Agreements for the SRF loan will be set up such that the City will request
reimbursement from the State for eligible project costs. Start up costs for the project will initially
be funded through the pooled cash reserves in the water capital projects fund and capital
connection fee funds until such time as reimbursement monies are collected from the State and
deposited into the project account. Repayment of funds obtained through the State’s SRF loan
program will be repaid as follows; 70% from Hillcrest Water System surcharge and 30% from
future customers (water connection charges).

Alternatives:

Do not award the contract and reject all bids. Rejecting bids will lead to project delays and could
jeopardize the grant funds received for the groundwater conversion project.

Recommendation:

a. Award Contract No. 09-24, Sanborn Storage & Pumping Plant Project, to ProVen
Management Inc, of San Francisco, in the amount of their bid of $4,419,964.

b. Authorize the City Manager to execute the contract on behalf of the City, following approval by
the City Attorney.

c. Authorize the Finance Director to make necessary supplemental appropriations in the amount
of $6,259,890 for work performed under the Sanborn Storage & Pumping Plant Project from the
State of California to Account No. 951057 and 971057 (Water Storage Tanks and Pumping
Stations) as outlined in the fiscal impact.

Prepared by:
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lan Pietz Steven R. Jepé’en
Senior Eng:neer City Manager
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Mr. George Musallam

Mr. lan Pietz
City of Yuba City
January 14, 2010
Page 2
statement of the basis for the protest, and all supporting
documentation.
B. The party filing the protest must have actually submitted a
Bid for the Work. A subcontractor of a party submitting a
Bid for the Work may not submit a Bid protest. A party may
not rely on the Bid protest submitted by another Bidder, but
must timely pursue its own protest.
C. The protest must refer to the specific portion of the Contract
Document which forms the basis for the protest.
D. The protest must include the name, address, and telephone

pumber of the person representing the protesting party.

E. The party filing the protest must concurrently transmit a copy
of the initial protest document and any attached
documentation to all other parties with a direct financial
interest which may be adversely affected by the outcome of
the protest. Such parties shall include all other Bidders who
appear to have a reasonable prospect of receiving an award
depending upon the outcome of the protest.

Mountain Cascade, Inc. fully complied with the components of subsections A-E in that Mountain
Cascade, Inc. fully set forth in its January 6, 2010 bid protest each of the bases for its protest of
Proven's bid including Proven's failure to Jist Azul Works, Inc. in its designation of subcontractors
and Proven's violation of the City’s mandate that each Contractor perform at least 40% of the
Contract Total Base Bid amount. Mountain Cascade, Inc., in compliance with subsection “B", did
actually submit a bid for the work. In compliance with subsection *C” Mountain Cascade, Inc.
made explicit reference to the portions of the Contract Documents forming the basis of the protest,
narnely Sections 00430 and 00100-19.0. With regard to subsection “D”, the contact information
for this office, which represents Mountain Cascade, Inc. was included in the bid protest. Finally,
in compliance with subsection “E", of copy of the bid protest was transmitted to each bidder for the
project, as well as to the City. Mountain Cascade, Inc. therefore substantially complied with those
requirements set forth in Section 14.0 of the Contract Documents. Proven's argument that
Mountain Cascade, Inc. waived any right to pursue a bid protest attempts to avoid the substance of

the dispute at issue here.

Proven atternpts to sidestep its failure to designate Azul Works, Inc. as a subcontractor, in
violation of California Public Contract Code section 4104(a)(1), by arguing that it had decided not
to use Azul Works, Ific. as a subcontractor on the project and had “inadvertently failed to cross Azul
off of the Disadvantaged Business Enterprise Information Form.™ Bid documents should be taken
at face value and should not be subject to explanation or reinterpretation after bid opening.



Mr. George Musallam
Mr. lan Pietz

City of Yuba City
January 14, 2010
Page 3

Allowing Proven to “explain” or “clarify” its bid is the same as the City of Davis allowing North
Bay to reallocate its bid after bid opening. (See Valley Crest Landscape, Inc. v. City of Council of
the City of Davis (1996) 41 Cal.App.4™ 1432.) Proven’s argument fails for the following two

Teasons.

First, it is of no import that Proven “intended” to remove Azul Works, Inc. from its bid. The
fact remains that Aznl Works, Inc. was listed in the Disadvantaged Business Enterprise (“DBE")
portion of the bid in order to meet the Project DBE goals, yet it was not listed in Proven's
DESIGNATION OF SUBS. Therefore because Azul Works Inc.’s portion of the work is in excess
of ¥ of one percent (13%), Proven has failed to comply with the clear requirements of the Public
Contract Code and the instructions contained on the face of Section 00430 of the specifications.’
Because Proven claimed it “inadvertently failed” to completely remove Azul Works, Inc. from its
bid, Proven could have claimed bid error under California Public Contract Code section 5101 which
provides that a bidder that submits a mistaken bid may be relieved from the bid. “Whether an
irregularity is of a substantial nature depends on whether it gives the bidder an advantage over
other bidders, and affects the price. The guiding criterion is whether waiver of the irregularity
would constitute favoritism and would give an advantage to the ‘irregular’ bidder.” (James Acrel,
Jon T. Anderson, George D. Calkins, Robert C. Field, Timothy L. Pierce, & Robert B. Thum,
California Construction Contracts and Disputes, vol. 1 § 4.45, 383 (3d ed., CEB 2006). Emphasis

added.) The fact that Proven could have claimed error and sought bid relief gives Proven an

economic advantage over other bidders who complied with the requirernent of the Public Contract

Code and the specification and who could not have sought bid relief.

Furthermore, in Valley Crest Landscape, Inc. v. City Council of the City of Davis 1996) 41,
Cal.App.4th 1432, 1435 the low bidder, North Bay, submitted a bid that did not follow the bid
requirements that it self perform at Jeast 50 percent of the work. The City allowed the low bidder
to correct its mistake and submit new percentages changing the amount of subcontractoer work from

! Proven incorrectly asserts that it does not violate Section 00100-19.0 (Contractor shail
perform at least forty percent (40%) of the Contract Total Base Bid Amount) because it did not
list Azul Works, Inc. in its DESIGNATION OF SUBS, Section 00430. Proven uses faulty logic
here. The fact remains that Proven inciuded Azul Works, Inc. as a subcontractor on its DBE
form and should have therefore also listed it as a subcontractor in Section 00430. Proven’'s
mistake must not be overlooked with regard to its designation of subcontractors and the overall
calculation of the percentage value of work. Including Azul Works, Inc., Proven’s total
percentage of subcontractor work in the total bid price to 67.3%. Proven has therefore clearly
violated the City’s mandate that each Contractor perform at least 40% of the Contract Total Base
Bid amount: here Proven will only perform 32.7% of the total base bid amount.



Mr. George Musallam
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g3 percent 1o 44.65 percent. (Id.) The second low bidder, Valley Crest, objected and filed suit.
The appellate court heid that North Bay had an unfair advantage because it had the benefit of
backing out of the bid that was not available to other bidders and therefore its mistake could not be

corrected by waiving an irregularity. (Id. at 1442.)

Second, the fact that Proven could have sought bid relief in and of itself refutes the argnment
that Proven’s mistake is an inconsequential bid irregularity. California law oo the subject of bid
irregularities has evolved uniformly on the principal that waiver (of bid irregularities) should not
be allowed if the irregularity would give the bidder an unfair advantage by allowing him to
withdraw his bid witbout forfeiting the bid bond. The seminal case of Menefee v. County of Fresno
(1985) 163 Cal.App.3d 1175 addressed a bid irregularity where the contractor had failed to sign an
otherwise complete bid. The court followed the reasoning of Williams v. Bergen 129 Cal. 461. The
Menefee court states “‘as respondent Fresno County points out, Williams v. Bergen is distinguishable
on its facts. It did not involve a simple failure to sign an otherwise complete bid, but an almost
blank bid form lacking the contractor's name and a total bid amount, as well as the signature.
Williams, however, does explain that the real issue is whether the contractor (here Brewer-Kaler)
would have been liable on the bond if they had attempted to back out of their bid after it had been
accepted by the board. If the contractor would be able to avoid forfeiture of the bond after their
bid was accepted, then the deficiency of the bid would have given them an unfair advantage over
other bidders and would render the bid invalid” Menefee at pp. 1178-1179 (Emp. added.).

Once again, Proven's failure to comply with the specification and with the Public Contract
Code can be determined from the face of its bid. As a result of Proven'’s noncompliance, the City
of Yuba City must find Proven’s bid nonresponsive. As the lowest responsive bidder Mountain

Cascade, Inc. should be awarded the contract.

Very truly yours,

ERIN SMM

cc:  Randall M. Smith, Esq. (Via mai} and fax)
Andre Campbell, Esq. (Via email)



SMITH & BROCKHAGE, LLP
3480 BUSKIRK AVENUE, SUITE 200
PLEASANT HILL, CALTFORNIA 94523
RANDALL M. SMITH

Telephone: (925) 296-0636 rmeEamithbrock eoin
Facsimile: (925) 2956-0640

January 15, 2010

VIA FACSIMITLE TRANSMISSION — (530) 822-4694 and 17.5. MATL

George Musallam

Public Works Director

Department of Public Works

City of Yuba City

1201 Givic Center Boulevard
Yuba City, CA 95993

Re:  Sanborn Storage and Pumping Station
Contract No. 09-24
Our File No. 7572.1

Dear Mr. Musallam:

As you know, our law firm represents ProVen Management, Inc. (“ProVen”), the
low bidder for the above-referenced contract. We are writing in response to a letter
which Erin Sheffield Sanchez of the Law Office of John W. Busby II sent to you and Ian
Pietz dated January 14, 2010.

Ms. Sanchez does not dispute the fact that Mountain Cascade failed to follow the
required procedure for a bid protest. Nor could it. Section 14 of the Instructons to
Bidders explicitly provides: “Any Bid protest must be submitted to George Musallam,
Public Works Director, before 5:00 p.m. on the fifth (5%) working day following Bid
opening.” Yet, Mountain Cascade failed to submit its bid protest to you.

In her letter, Ms. Sanchez states that, instead of fully complying with the
mandated protest procedures, Mountain Cascade’s protest only “substantially
complied” with that procedure. Yet, the City’s Instructions to Bidders do not provide
that bid protests need only substantially comply with the bid protest requirements.
Instead, Section 14 of the Instructions to Bidders provides:



George Musallam

Public Works Director
Department of Public Works
City of Yuba City

January 15, 2010

Page 2

The procedure and time limits set forth in this paragraph
are mandatory and are the Bidder’s sole and exclusive
remedy in the event of Bid protest. The Bidder's failure to
comply with these procedures shall constitute a waiver of
any right to further pursue the Bid protest, including filing
a Government Code Claim or legal proceedings.
[Emphasis added].

This provision does not grant the City any discretion to accept a bid protest
which fails to comply with the required procedure. Instead, it specifically provides that
a bidder’s failure to comply with this procedure “shall constitute a waiver” of any right
to pursue the bid protest. The City is legally required to follow the terms of its bidding
documents, and therefore cannot legally accept a bid protest which fails to comply with
the required procedure. See, Pozar v. Department of Transportation, 145 Cal.App.3d 269

(1983).

In her letter, Ms. Sanchez also again argues that ProVen's bid is nonresponsive
because ProVen will not perform forty percent of the work. This argument is
predicated on Ms. Sanchez’s erroneous claim that work of Azul Works, Inc. ("Azul”)
must be counted in making this determination, even though ProVen did not list Azulin
its DESIGNATION OF SUBCONTRACTORS, Section 00430, and therefore cannot use
Azul as a subcontractor.

M. Sanchez’s argument is frivolous and, as we have previously pointed out, in
direct violation of the terms of the City’s bid solicitatior.

The City’s bid solicitation required that bidders comply with Public Contract
Code section 4100 {the Subletting and Subcontracting Fair Practices Act), by listing its
subcontractors on the DESIGNATION OF SUBCONTRACTORS form, Section 00430.
See, Section 00100-20.00 of the Instructions to Bidders; Section 00430 (DESIGNATION
OF SUBS); General Conditions Section 4.1.4.
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Thus, for example, Section 20.0, SUBCONTRACTORS, of the Instructions to
Bidders provides:

In accordance with California Public Contracting Code
‘Section 4100, et. seq., “Subletting and Subcontracting Fair
Practices Act,” each general Bid shall have listed in Section
00430, DESIGNATION OF SUBCONTRACTORS, the
name, location of the place of business and the portion of
work to be performed by each subcontractor who will
perform work or labor or render service to the Bidder in or
about the construction of the wok or improvement, or of any
subcontractor licensed by the State of California who, under
subcontract to the Bidder, will specially fabricate and install
a portion of the work or improvement according to detailed
drawings contained in the plans and specifications, in an
amount in excess of one-half of one percent of the Bidder’s
Total Bid Price.

Because ProVen did not list Azul in the DESIGNATION OF
SUBCONTRACTORS it submitted with its bid, ProVen is legally preciuded from using
Azul as a subcontractor. See, Section 00100-20.0 of the Instructions to Bidders; Section
00430 (DESIGNATION OF SUBCONTRACTORS); General Conditions Section 4.1.4;
Public Contract Code section 4106; Public Contract Code section 4109.

Moreover, as we have previously pointed out, Ms. Sanchez’s claim that work of
Azul must be counted by the City in determining whether ProVen will perform at least
forty percent of the work is directly contrary to Section 13 of the Instructions to Bidders,

which provides:
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The value of the work subcontracted shall be determined by

summing all of the percentages identified for the
subcontractors listed in Section 00430, DESIGNATION OF

SUBCONTRACTORS. If the sum of such percentages
exceeds sixty percent (60%), the Owner may treat the Bid as
nonresponsive and reject it on that basis.}

Since Azul was not listed in Section 00430, DESIGNATION OF
SUBCONTRACTORS, Azul cannot be included in the calculation set forth in Section 19.
The City is of course legally required to follow the terms of its bidding documents in
making the determination of the value of the work subcontracted. See, Pozar v.
Department of Transportation, 145 Cal. App.3d 269 (1983). Indeed, it would make no
sense to include Azul, because ProVen cannot legally subcontract to Azul.

Ms. Sanchez also claims that ProVen could have obtained relief from its bid by
claiming that it mistakenly included Azul on the Disadvantaged Business Enterprise
Information Form. This argument is frivolous. To be relieved of a bid, a bidder must
establish, among other things, that: “The mistake made the bid materially different
than he or she intended it to be.” Public Contract Code section 5103 (emphasis added).

The inclusion of Azul on the Disadvantaged Business Enterprise Information
Form did not make ProVen's bid materially different than ProVen intended it to be.
ProVen did not intend to use Azul as a subcontractor when it submitted its bid (which
is why ProVen did not list Azul as a subcontractor in its DESIGNATION OF
SUBCONTRACTORS). As discussed above, and in our prior letter, ProVen cannot
legally use Azul as a subcontractor because ProVen did not list Azul as a subcontractor
in its DESIGNATION OF SUBCONTRACTORS. Accordingly, ProVen's bid is not
materially different than ProVen intended it to be.

1 In a footnote, Ms. Sanchez argues that Azul must be included in the calculation of how much
work will be performed by ProVen's subcontractors, even though ProVen did not list Azul in its
DESIGNATION OF SUBCONTRACTORS, because (according to Ms. Sanchez) ProVen “should have”
listed Azul in its DESIGNATION OF SUBCONTRACTORS. This argument is of course frivolous.
ProVen should not have listed Azu), and did not list Azul, in its DESIGNATION CF
SUBCONTRACTORS because ProVen did not intend to use Azul as a subcontractor.
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Moreover, as discussed in our prior letter, the erroneous inclusion of Azul on the
Disadvantaged Business Enterprise Information Form does not affect the
responsiveness of ProVen's bid. Bidders were not required to meet any Disadvantaged
Business Enterprise goal or objective. Although certain “Fair Share Objectives” were
stated in Addendum No. 1, Section 00455-1.08 {on Page No. 00455-29), the City
specifically stated, above those objectives, the following:

Interested bidders are advised that the following fair share
objectives have been established for the project. Fulfillment
of the Disadvantaged Business Enterprise requirement is
based on documented completion of the Good Faith Effort
requirements, not the level of Disadvantaged Business
Enterprise participation proposed/achieved. [Emphasis
added].

Accordingly, the responsiveness of a bid is in no way dependent on the level of
Disadvantaged Business Enterprise participation proposed or achieved. Instead,
fulfillment of the Disadvantaged Business Enterprise requirement is based on a bidder’s
fulfillment of the good faith effort requirements.

As discussed in our prior letter, it is well-settled under California law that
inconsequential errors in bids may be disregarded, even if the bid documents state that

compliance is mandatory.

Moreover, as stated by the Court in Ghilotti Construction Company v. City of
Richmond, supra, in deciding whether a deficiency in a bid should be waived, a
pragmatic approach must be used:

These considerations must be evaluated from a practical
rather than a hypothetical standpoint, with reference to the
factual circumstances of the case. They must also be viewed
in light of the public interest, rather than the private interest
of a disappointed bidder. “It certainly would amount to a
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disservice to the public if a losing bidder were to be
permitted to comb through the bid proposal or license
application of the low bidder after the act, [and] cancel the
low bid on minor technicalities, with the hope of securing
acceptance of his, a higher bid. Such construction would be
adverse to the best interests of the public and contrary to
public policy.” (Judson Pacific-Murphy Corp. v. Durkee (1956)
144 Cal.App.2d 377, 383, 301 P.2d 97.)

In Domar, supra, our Supreme Court emphasized the
necessity of a pragmatic approach, placing the public
interest above the interests of the bidders.

Here, it would certainly be a disservice to the public interest, if ProVen's low bid

were rejected because of an inconsequential irregularity in ProVen's bid.

For the reasons set forth above, ProVen respectfully requests that Mountain

Cascade’s protest be denied and that award of the above-referenced contract be
awarded to ProVen, the low responsive, responsible bidder.

RMS/mt
Erin Sheffield Sanchez, Esq. (Via Facsimile Transmission and U.5. Mail)

Tan Pietz (Via Facsimile Transmission and U.S. Mail)
Bill Gilmartin

cCe

Very truly yours,

SMITH & BROCKHAGE, LLFP

Randall M. Smith

7572.1/Musallam Letter 2 re Sanbom Storage and Pump Stabon.dac



JOHN W.BUSBY II
ATTORNEY AT LAW,P.C.
251 LAFAYETTE CIRCLE, SUITE 330

LAFAYETTE, CALIFORNIA 94543
Tel (925) 299-9600
Fax (925) 299-9608

January 18, 2010
VIA FACSIMILE AND MAIL

Mr. George Musallam

Public Works Director
Department of Public Works
City of Yuba City

1201 Civic Center Boulevard
Yuba City, CA 95993
Facsimile: 530.822.46%94

Mr. lan Pietz

City of Yuba City

Water Treatment Plant
701 Northgate Drive
Yuba City, CA 95991
Facsimile: 530.822.4739

RE: Sanborn Storage and Pumping Plant
Contract No. 09-24
Bid Date: December 29, 2009

Dear Sirs:

This office represents Mountain Cascade, Inc. Please be advised that I will be appearing at
the City Council meeting tomorrow, January 19, 2010 at 7:00 p.m., to argue against any award of
the above-referenced contract to Proven Management, Inc., and to argue that the contract should
instead be awarded to Mountain Cascade. Inc. the lowest responsive bidder. Please ensure that
copies of my January 6, 2010 and Japuary 14, 2010 letters are provided to each member of the City

Council in advance of the meeting.
Should you have any questions Of CONCEINS, please do not hesitate to contact me.

Very truly yours,

ERH\IS}[EFF[EI%

ce: Randall M. Smith, Esq. (Via mail and fax)
Andre Campbell, Esq. (Via email)





